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IN THE SUPERIOR COURT OF THE STATE OF DELAWARE 
 

 
AMERICAN CIVIL LIBERTIES UNION OF 
DELAWARE 
 

Petitioner Below – 
Appellant, 

 
v.  

 
TIM MARTIN, in his official capacity as FOIA 
Coordinator for the DELAWRE DEPARTMENT 
OF CORRECTION 
  

Respondent Below – 
Appellee. 
 

 
 
 

C.A. No. 
______________ 

 
NOTICE OF APPEAL 

 
NATURE OF THE ACTION 

 
This action seeks compliance with the Delaware Freedom of Information Act 

(“FOIA” or “the Act”). 29 Del. C. §§ 10001 et seq. Pursuant to the Act, the American 

Civil Liberties Union of Delaware (“Appellant” or “ACLU-DE”) requested that the 

Defendant Delaware Department of Correction (“Appellee” or “DOC”) provide 

information pertaining to incarcerated individuals eligible to vote and elderly 

incarcerated individuals. In their denials and responses, DOC refused to disclose any 

responsive records, relying on FOIA’s narrow exemptions pertaining to “pending or 

potential litigation,” “records specifically exempted from public disclosure by 

statute or common law,” and “[c]riminal files and criminal records.” See 29 Del. C. 
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§ 10002(o)(9); 29 Del. C. § 10002(o)(6); 29 Del. C. § 10002(o)(4). DOC also argued 

that it does not keep the requested records in a manner that would provide accurate 

information. 

Appellant hereby appeals on the record Chief Deputy Attorney General 

Opinions No. 24-IB50 (“Eligible Voter Data Opinion”) and No. 24-IB52 (“Elderly 

Incarcerated Data Opinion”) rejecting Appellant’s petitions pursuant to 29 Del. C. § 

10005(e). Appellant respectfully asks this Court to reverse legal errors contained in 

both opinions and in DOC’s denials and responses, and to order DOC to disclose all 

public records responsive to Appellant’s requests.  

JURISDICTION AND VENUE 

1. This complaint is timely filed within 60 days of the issuance of the opinions, 

pursuant to 29 Del. C. § 10005(b); Super. Ct. Civ. R. 3(c). 

2. This Court has jurisdiction over this action pursuant to 10 Del C. § 541 and 

venue is proper under 29 Del. C. § 10005(b). 

PARTIES 

3.  Appellant is a private, nonprofit membership corporation founded in 1961 

as an affiliate of the American Civil Liberties Union. ACLU-DE has over 

4,000 members within the State of Delaware. The mission of ACLU-DE and 

the common interest of its members are to preserve and protect fundamental 

constitutional rights. 
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4. Appellee is an executive branch agency of the state which supervises 

Delaware’s correctional facilities and those incarcerated therein.1 DOC’s 

FOIA landing page states that “[t]he Delaware Department of Correction 

(DOC) is committed to transparency and openness,” and shares links and 

information on how to file FOIA requests to DOC.2 

5. Defendant Tim Martin is the FOIA Coordinator for DOC. Defendant Martin 

is sued in his official capacity. 

FACTS 

The FOIA Statute 

6. The core purpose of FOIA is to make the records of public bodies open to 

public view. See 29 Del. C. § 10001 (“It is vital in a democratic society that 

public business be performed in an open and public manner so that our 

citizens shall have the opportunity to observe the performance of public 

officials and to monitor the decisions that are made by such officials in 

formulating and executing public policy; and further, it is vital that citizens 

have easy access to public records in order that the society remain free and 

democratic.”) 

 
1 See https://doc.delaware.gov/.  
2 See https://doc.delaware.gov/views/foia.blade.shtml. 
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7. FOIA defines a “public body” as “any regulatory, administrative, advisory, 

executive, appointive or legislative body of the State . . . which: (1) Is 

supported in whole or in part by any public funds . . . .” Id. § 10002(k). 

8. FOIA defines a public record as “information of any kind, owned, made, 

used, retained, received, produced, composed, drafted or otherwise 

compiled or collected, by any public body, relating in any way to public 

business, or in any way of public interest, or in any way related to public 

purposes, regardless of the physical form or characteristic by which such 

information is stored, recorded or reproduced.” Id. § 10002(o). 

9. FOIA provides that “[a]ll public records shall be open to inspection and 

copying” and “[r]easonable access to ... these records shall not be denied to 

any citizen.” Id. § 10003(a). 

10. DOC is a public body, its records are public, and it has the burden of proof 

to justify its denial of access to records. Id. § 10005(c); Del. Op. Att'y Gen. 

22-IB39, 2022 WL 14960138, at *2 (Oct. 17, 2022). 

11. The Delaware Department of Justice and the Chief Deputy Attorney General 

are vested in the first instance with the duty to determine whether a violation 

of FOIA has occurred or is about to occur. See Id. § 10005. 

The Eligible Voter Data Request 

12. On August 19, 2024, ACLU-DE sent a FOIA request to DOC seeking 

“information about Delaware’s incarceration numbers relating to voter 
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eligibility” (the “Eligible Voter Data Request,” attached hereto as Exhibit 

1), in an attempt to identify and then provide eligible incarcerated voters 

with information about registration, candidates, and balloting options. The 

Eligible Voter Data Request sought: 

1. “The number of people currently incarcerated within DOC Level V 

facilities with a lead charge of a misdemeanor offense. 

2. For each person identified in request line 1, please provide their name, 

Delaware State Bureau of Identification number, and date of 

incarceration. 

3. The number of people currently incarcerated on pre-trial detention 

within DOC Level V facilities.  

4. For each person identified in request line 3, please provide their name, 

Delaware State Bureau of Identification number, and date of 

incarceration.” 

13. On August 23, 2024, a lawsuit (the “Prison Voting Lawsuit”) in which 

ACLU-DE represented a party suing DOC and other parties, seeking in-

person machine voting options for eligible incarcerated voters, was 

dismissed. (See “Prison Voting Lawsuit Dismissal,” attached hereto as 

Exhibit 2). 

14. On August 30, 2024, ACLU-DE emailed the defendants to the Prison Voting 

Lawsuit, including DOC, stating “Now that the lawsuit has been dismissed, 
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I am reaching out to look ahead and see what can be done to best facilitate 

voting by eligible, incarcerated voters. To be clear, we do not intend to 

appeal the dismissal, and we are looking forward to working collaboratively 

with all stakeholders.” (Relevant email correspondence regarding the 

Eligible Voter Data Request and ACLU-DE's communications with DOC 

and the Delaware Department of Elections (“DOE”) regarding voter 

outreach are attached hereto as Exhibit 3) (Exhibit 3, pg. 21). 

15. On September 18, 2024, DOC denied the Eligible Voter Data Request under 

29 Del. C. § 10002(o)(9) which exempts “[a]ny records pertaining to 

pending or potential litigation which are not records of any court” from the 

Act’s definition of a public record (the “Litigation Exemption”). (“DOC’s 

Denial”, attached hereto as Exhibit 4) (Exhibit 4, pg. 2). 

16. That same day, September 18, 2024, ACLU-DE met with DOC and the 

Delaware Department of Elections (“DOE”), to discuss a plan wherein DOE 

officials would help with absentee voting in DOC facilities, facilitated in 

part by an attempt to create a list of eligible incarcerated voters. (Exhibit 3, 

pg. 15, 16).  
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17. On October 9, 2024, DOE shared with ACLU-DE that, in collaboration with 

DOC, they were able to determine that 990 incarcerated individuals were 

registered to vote. Id. at 7.3 

18. ACLU-DE emerged from September 18, 2024, meeting with an expectation, 

as demonstrated through email correspondence following the meeting, that 

this list would be shared and would satisfy the Eligible Voter Data Request. 

See Id. at 3-4. (“I would like to circle back to our request for information 

facilitating outreach to the approximately 990 registered voters currently 

incarcerated ... we did not challenge this FOIA denial because we had a 

positive meeting with the Departments that same day ... [o]ur understanding 

was that this data would be voluntarily shared with us ... [p]lease respond as 

soon as possible with information we can use to contact these registered 

voters”).  

19. Throughout October, both before and after DOE shared information 

regarding the number of eligible individuals registered to vote, ACLU-DE 

in multiple emails reiterated its request for information regarding facilitating 

 
3 DOE apparently failed to mention that the 990 figure was the product of a “test run” during 
which “public voter registration data” was applied against DOC data. At some point, the figure 
was deemed to be inaccurate, but neither DOE nor DOC indicated to ACLU-DE that the figure 
was inaccurate until DOC responded to ACLU-DE's appeal to the Attorney General regarding the 
denial of its initial FOIA request. (“Eligible Voter Data Petition Response” attached hereto as 
Exhibit 5) (Exhibit 5, pg. 3). 
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outreach to the currently incarcerated registered voters, and in the 

alternative, the legal basis for denying access to this data. (Id. at 7-9, 2-4). 

20. After not receiving the data and not receiving a response laying out the legal 

basis for denying access to the data, ACLU-DE, Pursuant to 29 Del. C. § 

10005, sent a petition (“Eligible Voter Data Petition,” attached hereto as 

Exhibit 6) to the Attorney General on October 24, 2024, asserting a violation 

of FOIA.  

21. The Eligible Voter Data Petition addressed FOIA exemptions related to 

pending or potential litigation (29 Del. C. § 10002(o)(9)) and personally 

identifiable information (29 Del. C. § 10002(o)(1), and 29 Del. C. § 

10002(o)(4)). Id. at 6-7. 

22. On October 31, 2024, DOC justified not sharing data under the Litigation 

exemption and raised for the first time that DOC “does not keep the 

requested records in a manner that would provide accurate information 

concerning voter eligibility” and that FOIA does not require public bodies 

to compile and create programming in response to FOIA requests. It also 

raised that 29 Del. C. § 10002(o)(6), exempting records that are otherwise 

exempted from public disclosure by statute or common law. (Exhibit 5, pg. 

2-5). 

23. On November 26, 2024, the Attorney General made a determination on the 

Eligible Voter Data Petition, finding that DOC did not violate FOIA by 
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denying access to all requested records. (“Eligible Voter Data Opinion” 

attached hereto as Exhibit 7). 

24. The Eligible Voter Data Opinion did not address DOC’s arguments 

regarding the Litigation Exemption nor the argument that the records were 

otherwise exempt under statute or common law. Id.  

25. The Eligible Voter Data Opinion found that DOC met its burden under FOIA 

because it provided sworn statements attesting it did not have the requested 

records and FOIA does not require a public body to create programming or 

compile information from different sources to create a new record. Id. at 3. 

The Elderly Incarcerated Data Request 

26. On September 19, 2024, ACLU-DE sent another FOIA Request (the 

“Elderly Incarcerated Data Request,” attached hereto as Exhibit 8) to DOC 

seeking information about elderly incarcerated individuals. 

27. The Elderly Incarcerated Data Request sought: 

1. The number of people currently incarcerated within DOC Level V 

facilities aged 76 and older as of September 19, 2024.  

2. For each person identified in request line 1, please provide their name, 

Delaware State Bureau of Identification number, and date of 

incarceration.  

3. The number of people currently incarcerated within DOC Level V 

facilities aged 71-75 as of September 19, 2024.  



   
 

 10 

4. For each person identified in request line 3, please provide their name, 

Delaware State Bureau of Identification number, and date of 

incarceration.  

5. The number of people currently incarcerated within DOC Level V 

facilities aged 66-70 as of September 19, 2024.  

6. For each person identified in request line 5, please provide their name, 

Delaware State Bureau of Identification number, and date of 

incarceration.  

7. The number of people currently incarcerated within DOC Level V 

facilities aged 61-65 as of September 19, 2024.   

8. For each person identified in request line 7, please provide their name, 

Delaware State Bureau of Identification number, and date of 

incarceration. 

Id. 

28.  On October 11, 2024, DOC responded to the Elderly Incarcerated Data 

Request with snapshot data for the total number of elderly incarcerated 

individuals by age range, but stated that it “does not provide personal 

identification information to parties outside of the department,” thereby 

impeding ACLU-DE's ability to identify and contact these individuals, as 

State Bureau of Identification numbers are necessary for contacting these 

individuals. (Relevant email correspondence regarding the Elderly 
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Incarcerated Data Request is attached hereto as Exhibit 9) (Exhibit 9, pg. 2-

4). 

29.  On October 14, ACLU-DE asked DOC to justify the denial of the names, 

State Bureau of Identification numbers, and dates of incarceration. Id. at 2.  

30.  In response, DOC claimed that 29 Del. C. § 10005(o)(4) which exempts 

criminal files and records “the disclosure of which would constitute an 

invasion of personal privacy.” (the “Criminal Files and Records Exemption”) 

applied and that that the records were otherwise exempt under statute or 

common law. Id. at 1. 

31. On November 12, 2024, ACLU-DE sent a petition (the “Elderly 

Incarcerated Data Petition” attached hereto as Exhibit 10), pursuant to 29 

Del. C. § 10005, regarding the denial of the Elderly Incarcerated Data 

Request to the Attorney General. The Elderly Incarcerated Data Petition 

addressed the Criminal Files and Records Exemption and the otherwise 

exempt under statute or common law exemptions.  

32. On November 25, 2024, DOC responded to the Elderly Incarcerated Data 

Petition, citing the same statutes. (the “Elderly Incarcerated Data Petition 

Response” attached hereto as Exhibit 11). 

33. On December 20, 2024, The Attorney General issued a decision on the 

Elderly Incarcerated Data Petition, finding that DOC did not violate FOIA 
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by denying access to the information requested. (“The Elderly Incarcerated 

Data Opinion” attached hereto as Exhibit 12). 

34.  The Elderly Incarcerated Data Opinion found that DOC met its burden for 

denying the records, determining that the otherwise exempt under statute or 

common law exemption applied. Id. at 3-4. 

35.  The Elderly Incarcerated Data Opinion did not address the Criminal Files 

and Records Exemption. Id. 

36. ACLU-DE now appeals both opinions on the record, raising only questions 

of law subject to de novo review. See Flowers v. Off. of the Governor, 167 

A.3d 530, 103 (Del. Super. Ct. 2017); § 10005(e).  

 
CLAIMS FOR RELIEF 

 
WHEREFORE, Appellant respectfully requests that this Court: 
 

1. Declare that Appellee’s failure to disclose the requested records violates 29 

Del. C. § 10003 and is unlawful. Specifically, Appellant asks that this Court 

make the following findings of law: 

a. That the Attorney General erroneously concluded in the Eligible 

Voter Data Opinion that simple compilation and cross-referencing of 

records is not required by FOIA; 

b. That the Attorney General erroneously concluded in the Elderly 

Incarcerated Data Opinion that the otherwise exempt under statute or 
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common law exemption applies and blocks disclosure of the 

requested data; 

c. That the arguments raised in DOC’s responses regarding the 

foregoing as well as the Litigation Exemption and the Criminal Files 

and Records Exemption are without merit; 

2. Order Appellee to make the requested records available to Appellant; 

3. Award Appellant attorneys’ fees and costs pursuant to § 10005(d); and 

4. Grant all other appropriate relief as the Court deems just and proper. 

 

Dated: January 27, 2025 The American Civil Liberties Union 
of Delaware 
 
/s/ Andrew Bernstein 
Andrew Bernstein, Cozen Voting 
Rights Fellow (#7161) 
100 W. 10th St. #706 
Wilmington, DE 19801 
Phone: (302) 551-6809 Ext. 119 
Email: abernstein@aclu-de.org  
 

 


