UNITED STATES DISTRICT COURT
for the
DISTRICT OF DELAWARE

MATTHEW T. DIXON and
ROSALYN HENDERSON-DIXON,

Plaintiffs,

V. Civil Action No. 13-29
CITY OF WILMINGTON,
CORPORAL BARNES,
PATROLMAN FORD,
PATROLMAN LYNCH and
OFFICER NOLAN,
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Defendants,

NOTICE OF A LAWSUIT
AND REQUEST TO WAIVE SERVICE OF A SUMMONS

To:  City of Wilmington
¢/o Mayor of Wilmington
800 North French Street
Wilmington, DE 19801

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the
number shown above. A copy of the complaint is attached.

This is not a summons, or an official notice from the court. It is a request that, to avoid
expenses, you waive formal service of a summons by signing and returning the enclosed waiver.
To avoid these expenses, you must return the signed waiver within 30 days from the date shown
below, which is the date this notice was sent. Two copies of the waiver form are enclosed, along
with a stamped, self-addressed envelope or other prepaid means for returning one copy. You may
keep the other copy.

What happens next?

If you return the signed waiver, I will file it with the court. The action will then proceed as
if you had been served on the date the waiver is filed, but no summons will be served on you and
you will have 60 days from the date this notice is sent (see the date below) to answer the complaint
(or 90 days if this notice is sent to you outside any judicial district of the United States),




If you do not return the signed waiver within the time indicated, I will arrange to have the
summons and complaint served on you. And I will ask the court to require you, or the entity you
represent, to pay the expenses of making service.

Please read the enclosed statement about the duty to avoid unnecessary expenses.

I certify that this request is being sent to you on the date below.

Date: January 9, 2013

A S ).

Richard H. Morse

American Civil Liberties Union Foundation of
Delaware

100 West 10™ Street, Suite 603

Wilmington, Delaware 19801

Telephone: (302) 654-5326 ext. 103
rmorse{@aclu-de.org

Attorney for Plaintiffs




UNITED STATES DISTRICT COURT
for the
DISTRICT OF DELAWARE

MATTHEW T. DIXON and
ROSALYN HENDERSON-DIXON,

Plaintiffs,

V. Civil Action No. 13-29
CITY OF WILMINGTON,
CORPORAL BARNES,
PATROLMAN FORD,
PATROLMAN LYNCIH and
OFFICER NOLAN,

Defendants,

WAIVER OF THE SERVICE OF SUMMONS

To:  Richard H. Morse
American Civil Liberties Union Foundation
of Delaware
100 West 10™ Street, Suite 603
Wilmington, DE 19801

I have received your request to waive service of a summons in this action along with a copy
of the complaint, two copies of this waiver form, and a prepaid means of returning one signed copy
of the form to you.

I, or the entity 1 represent, agree to save the expense of serving a summons and complaint
in this case.

[ understand that I, or the entity I represent, will keep all defenses or objections to the
lawsuit, the court'’s jurisdiction, and the venue of the action, but that I waive any objections to the
absence of a summons or of service,




I also understand that I, or the entity I represent, must file and serve an answer or a motion
under Rule 12 within 60 days from January 9, 2013, the date when this request was sent (or 90 days
if it was sent outside the United States). IfI fail to do so, a default judgment will be entered
against me or the entity I represent,

Date: <Signature of the attorney or unrepresented party>

Printed name:
Address:

E-mail address:
Telephone number:

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperaie in
saving unnecessary expenses of serving a summons and complaint. A defendant who is located in
the United States and who fails to return a signed waiver of service requested by a plaintiff located
in the United States will be required to pay the expenses of service, unless the defendant shows
good cause for the failure.

"Good cause" does nof include a belief that the lawsuit is groundless, or that it has been
brought in an improper venue, or that the court has no jurisdiction over this matter or over the
defendant or the defendant's property.

If the watver is signed and returned, you can still make these and all other defenses and
objections, but you cannot object to the absence of a summeons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an
answer or a motion under Rule 12 on the plaintitf and file a copy with the court. By signing and
returning the waiver form, you are allowed more time to respond than if a summons had been
served. ' ' ' ‘
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MATTHEW T. DIXON and
ROSALYN HENDERSON-DIXON

Plaintiffs,
C.ANo. 13-29

JURY TRIAL DEMANDED

V.

CITY OF WILMINGTON,

. CORPORAL BARNES,
PATROLMAN FORD,

PATROLMAN LYNCI, and

OFFICER NOLAN,

Defendants.
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COMPILAINT

Plaintiffs Matthew T. Dixon (“Dixon”) and Rosalyn Henderson-Dixon (“Henderson-

Dixon”) hereby allege as follows:
The Parties

L. Plaintiffs Dixon and Henderson-Dixon were at all times relevant hereto residents
of the state of Delaware. They currently reside at 1806 West 5™ Street, Wilmington, DE 19805. .

2. At all times material hereto, Dixon and Henderson-Dixon have been husband and
wife.

3. Defendant Officers Barnes, Ford, Lynch and Nolan (collectively, “Defendant
Officers™) were at all times relevant heretq police officers employed the City of Wilmington,
acting under color of law, to wit, under color of the statutes, ordinances, regulations, policies,

authority, customs and usages of the City of Wilmington.




4, Defendant City of Wilmington, Delaware (“Defendant Wilmington™) is a
municipal corporation and the public employer of the Defendant Officers.

5. At all times relevant hereto, Barnes held the rank of Corporal and carried badge
number 008342; Ford held the rank of Patrolman and carried badge number 04110; Lynch held
the rank of Patrolman and carried badge number 041292; and Nolan held the rank of Officer and
carried badge number 055742,

Nature of the Action

6. This is an action for monetary damages and injunctive relief brought pursuvant to
42 U.S.C. §§ 1983 and 1988, the Fourth and Fourteenth Amendments of the United States
Constitution, and Article 1 § 6 of the Delaware Constitution, and under the common law of the
State of Delaware, against Barnes, Ford, Lynch and Nolan in their individual capacities and
against the City of Wilmington.

7. As alleged hereinafter, Defendant Officers used unreasonable, excessive and
unjustified force against Dixon, made an unreasonable seizure of the pel:son of Dixon, and made
an unreasonable search of Dixon’s vehicle, violating his rights under the Fourth and Fourteenth
Amendments to the United States Constitution and Article I, §6 of the Delaware Constitution;
failed to advise Dixon of his rights despite seizing him and questioning him about criminal
activity; and assaulted and battered Dixon.

8. It is further alleged hereinafter that the foregoing violations and torts were a result

of deficient training and a culture of non-accountability in the Wilmington Police Department,




Jurisdiction and Venue

9. This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and
1343(a) because this action arises under 42 U.S.C. §1983, and supplemental jurisdiction pursuant
to 28 U.S.C. § 1367, to entertain claims arising under state law,

10.  This Court has personal jurisdiction over the defendants because the City of
Wilmington is a municipality of the state of Delaware and Defendant Officers engaged in the
conduct complained of herein within the state of Delaware. Venue lies in this district pursuant to
28 U.S.C. §§ 1391(b) and (é),

Facts

Officer Conduct

11.  On or about January 25, 2011 at approximately 2:00 a.m., Dixon was driving
home from a gas station located approximately seven-tenths of a mile from his home. Dixon had
gone to the gas station to get oil for the car and had put the oil in the car while in the gas station
parking lot.

12.  As Dixon drove home, Defendant Officers began following him.

13.  After Dixon parked in front of his home and turned off his car’s ignition, he was
approached by two of defendant police officers, one on each side of his car. The officers told
Dixon to place his hands outside the window of the car, and threatened to use the taser on Dixon
if he did not comply. Dixon replied that he was complying, and asked them not to tase him.
Dixon also said that he could not lower the window because it was electric and could not be
operated when the car was off. Dixon was afraid that if he restarted the car he would be seen as

attempting to flee or injure the officers,




14, Defendant Officers asked for Dixon’s license and registration. They then
questioned him about criminal activity. Despite having seized Dixon, they did not state his
Miranda rights before engaging in this questioning.

I5.  Dixon was then instructed to place his hands behind his back, which he did.
Defendant Officers threatened to taser Dixon, then dragged him from the car, twisting his body.
Defendant Officers put Dixon against his car with his hands above his head and palms down on
the roof. Dixon told the Defendant Officers that he had a bad back and that he was not resisting,
The Defendant Officers nonetheless cuffed his hands behind his back, picked him up by his
arms, and slammed him face down into the sidewalk.

16.  Dixon was screaming in pain and calling his wife’s name. In response,
Henderson-Dixon and Plaintiffs’ teenage daughters opened their front door, saw what was
happening, and pleaded with Defendant Officers to stop hurting Dixon. Defendant Officers
responded by pointing a taser at them, ordering them to go back inside, and threatening to arrest
Henderson-Dixon’s 16-year-old daughter,

17. When Dixon was on the ground, Defendant Officers beat him. They kicked and
tasered him without cause, burning his skin through several layers of winter clothing, and
causing injuries to the muscles and ligaments in his neck and back and chest pain.

18.  Defendant Officers arrested Dixon, although they had neither a warrant nor
probable cause to do so.

19.  Defendant Officers searched Dixon’s car, although Dixon did not consent and
they had neither a warrant nor probable cause to do so,

20.  Atall times during the events describe above, the Defendants were engaged in a

joint venture. The individual officers assisted each other in performing the various actions




described and lent their physical presence and support and the authority of their office to each
other during the said events.

21.  Asadirect and proximate result of the foregoing actions by Defendant Officers,

Dixon:

a. was deprived of his physical liberty;

b. suffered physical and mental injuries, which are or may be permanent in
nature;

c. has been required to undergo medical treatment and incur medical
expenses.

Departmental Deficiencies

22.  Onor about July 7, 2010 attorneys representing Defendant Wilmington and
Wilmington police officers in a wrongful death and civil rights law suit that ultimately resulted
in a $875,000 payment by Defendant Wilmington were advised that an expert in police practices
found that deficient training and practices in the Wilmington Police Department had led to the
use of excessive force causing death.

23.  Although Defendant Wilmington paid $875,000 to settle the lawsuit in which it
received that expert opinion of the plaintiff’s experts, it took no remedial action in response to
the expert report or any other information it learned in the lawsuit. The risks to which the police
department’s deficiencies exposed the public remained unchanged after the lawsuit was settled,

24.  The wrongful conduct by Defendant Officers and the injuries and losses suffered

by plaintiffs were a foreseeable result of the departmental deficiencies.




COUNT I1: 42 U.S.C. § 1983 against Individual Defendants

25, Paragraphs 1 through 24 are incorporated herein by reference as though fully set
forth.,

26,  The arrest and the beating violated Dixon’s clearly established and well settled
constitutional rights under the Fourth and Fourteenth Amendments to the United States
Constitution to be free from an unreasonable search and seizure of his person, the unreasonable,
excessive and unjustified use of force and the deprivation of liberty without due process of law.

27.  Plaintiff Dixon is entitled to recover under 42 U.S.C. § 1983 against Defendants
Barnes, Ford, Lynch and Nolan.

COUNT II: Battery and False Imprisonment against Individual Defendants

28.  Paragraphs 1 through 24 are incorporated herein by reference as though fully set
forth.

29.  Defendants Barnes, Ford, Lynch and Nolan assaulted and battered Dixon, and
falsely imprisoned him.

30.  Plaintiff Dixon is entitled to damages under the law of Delaware for the injuries
" and losses resulting from the aforesaid assault and battery,

COUNT III: Loss of Consortium

31.  Paragraphs 1 through 24 are incorporated herein by reference as though fully set
forth.

32. At all times relevant hereto and continuing today, Dixon and Henderson-Dixon
have been husband and wife,

33.  OnlJanuary 25, 2011, Dixon was injured when Defendant Officers pulled him out

of his car and kicked and tasered him repeatedly.




34, Asadirect and proximate result of Dixon’s injuries, Henderson-Dixon has
suffered loss of the care, companionship, support and consortium of her husband. Henderson-
Dixon also was required to expend large amounts of time in caring for her husband, which
obligated her to take time off from work.

35,  Plaintiff Henderson-Dixon claims damages for these losses against Defendants.

COUNT IV: 42 U.S.C. § 1983 and Common Law of Delaware against City of Wilmington

36.  Paragraphs 1 through 35 are incorporated herein by reference as though fully set

forth, | | | |
| 37. Upon information and belief, Defendant Wilmington did not train Defendant
Officers that conduct of the type described herein was unacceptable for police officers,

38.  Upon information and belief, conduct of the type described herein is acquiesced
in by Defendant Wilmington such that the actions of Defendant Officers were executed pursuant
to the customs and usages of Defendant Wilmington.,

39.  The conduct of the Defendant Officers described herein resulted, in part, from the
deparimental deficiencies of which Defendant Wilmington had knowledge and to which it
acquiesced.

40.  Defendant City of Wilmington is liable for Plaintiffs’ damages caused by the
conduct of Defendant Officers alleged above.

REQULST FOR RELIEF

41.  WHEREFORE, the plaintiffs request:

a. An award of compensatory damages against Defendants, jointly and
severally;

b. Injunctive relief requiring the adoption and implementation of




i. Proper internal investigatory practices;
ii. Proper training and supervision;

iii. An enforcement mechanism that will enable the public to determine
whether appropriate has taken appropriate remedial measures and
complied with the orders of this court;

C. Reasonable attorney’s fees, pre-judgment and post-judgment interest, and
the costs of this action; |

d. Such other and further relief as this Court deems appropriate.

/s/ Richard H. Morse
Richard Morse (I.D. #531)
American Civil Liberties Union Foundation of Delaware
100 West 10™ Street, Suite 603
Wilmington, Delaware 19801
Telephone: (302) 654-5326 ext. 103
rmorse{@aclu-de.org

Attorney for Plaintiffs

DATED: January 3, 2013




